
STATE OF SOUTH CAROLINA ) 
) FIFTEENTH JUDICIAL CIRCUIT 

IN THE COURT OF COMMON PLEAS 

COUNTY OF IIORRY ) CASE NO. 02-CP-26-3359 
~ 

Debra Edwards, ) 
individually and as class representative ) 
for all those similarly situated, ) 

1 

1 

) 
1 c 

1 
) ..- 

1 

Plaintiffs, ) - 

i 
vs. ) AMENDED COMPLAINT 

c Triton PCS Operating Company, 
L.L.C., d/b/a SunCom, a member of 
the AT&T wireless network, 7 

, I  Class Action 
Defendant. ) Jury Trial Demanded 

The Plaintiff, individually and on behalf of all those South Carolina persons similarly 

situated, by and through her attorney would respectfully allege and show unto this Court as 

follows: 

1. The Plaintiff is a citizen and resident of the State of South Carolina, County of 

Horry. 

2. Upon information and belief, Triton PCS Operating Company, L.L.C., d/b/a 

SunCom is a member or division of the AT&T Corp. Wireless Network and conducts 

substantial business in 1 3 0 9  County. 

3. 

4. 

This court has jurisdiction over the parties herein, and venue is proper. 

The Plaintiff and the Plaintiff Class entered into Customer Service Agreements 

with SunCom for cellular phone service. Pursuant to the provisions of the Agreement, 

SunCom was to provide service to the Plaintiff for the initial term of twelve (12) months. 

More than twelve (12) months after the initial date of the Agreement, the Plaintiff terminated 

her service. Thereafter SunCom charged the Plaintiff a $200.00 early termination fee or early 

cancellation fee, in breach of the Agreement. 



5 .  The agreements do not allow for an early termination fee after the initial term. 

L T I .  - .. MY service plan has 

a 12 month service contract and if terminated prior to the end of that term I will be charged a 

cancellation fee of $200 to my account." (Emphasis Added). A copy of the contract is 

attached hereto. 

7. The Edwards contract also contains.the following sentences: "If you select a 

service plan, feature or promotion with a fixed term, you may terminate this Agreement 

within 3 business days after your activation date. If you terminate more than 3 business days 

after your activation date, but before the end of your fixed term or we terminate following 

your default, you will be in material breach of this Agreement. You agree our damages will 

be difficult or impossible to determine and agree to pay us a reasonable estimate of our 

damages and in addition to all other amounts owing, a cancellation fee in an amount not to 

exceed $200 for each number (The actual amount is reflected in the service plan or feature or 

promotional materials)." 

, 

8. The contract also states that it "...will be governed by laws of the state in 

which you reside." 

9. 

IO. 

The Defendant drafted the agreements. 

The Defendant had a superior bargaining advantage with the drafting of the 

agreements; the standard agreements are contracts of adhesion. 

11. Plaintiff and Plaintiff Class are informed and believe that such charge is a 

breach of Suncoin's agreements with the Plaintiff and Plaintiff Class. 

12. SunConi's early termination fee provisions contained in its agreements entered 

into with South Carolina persons from 1999 to present do not materially differ. 

13. In the event the Court finds the agreements to be ambiguous, any ambiguity 

should be construed against the drafter, SunCom. 

14. The Class is so numerous that joinder is impracticable as more than 5,000 

South Carolina persons who are members of the Class defined in Paragraph 19 have been 
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charged an early termination fee since January, 2000. 

- 15. There are questions of lay or 1 
limited to, whether the Defendant overcharged the Plaintiff and Plaintiff Class, overstated 

their balances with early termination fees, charged unearned interest or late fees thereon, or 

collected any of the same. 

16. 

17. 

The claims of the named Plaintiff are typical of the claims of the class. 

The representative party will fairly and adequately protect the interests of the 

class. 

18. 

19. 

The amount in controversy for each class member exceeds S 100.00. 

The Class is defined as ( I )  all persons whose address on the SunCoin 

Customer Service Agreement specifies a South Carolina address, (2) who were charged early 

termination fees upon terminating service after the initial term of their Customer Service 

Agreement, (3) but excluding any entities of the U. S. Government, including, but not limited 

to, the Armed Forces and the U.S. Post Office, and (4) excluding any person who was charged 

more than $20,000 in cancellation fees since January 1, 1999. 

.I 

AS A FIRST CAUSE OF ACTION 

(Breach of Contract) 

20. Not inconsistent herewith, Plaintiff and the Plaintiff Class incorporate each and 

every paragraph above as if repeated verbatim herein. 

21. 

Defendant. 

22. 

Plaintiff and the Plaintiff Class have all entered into agreements with the 

The Defendant breached the agreements by charging the Plaintiff and Plaintiff 

Class early termination fees and/or collecting the same when it knew, or should have known, 

none were due. 

23. As for collecting the early termination fees, the same was done by SunCom: 

( 1 )  with fraudulent intent as it knew the same was not due or ( 2 )  was done under mistake. As 
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for the Plaintiff and Plaintiff Class members making payment of the early termination fees, 

~ or coercion, pursuant to 

Defendant’s wrongful demand for the same. 

24. The Plaintiff and Plaintiff Class have suffered damages as a consequent or 

proximate result of the breach and are entitled to the same, interest plus costs. 

AS A SECOND CAUSE OF ACTION 

(Money Had and Reeeived/Ouantum Meruit) 

25. Not inconsistent herewith and/or in the alternative. Plaintiff and the Plaintiff 

Class incorporate each and every paragraph above as if repeated verbatim herein. 

26. Defendant has obtained something of value to which Defendant is not 

entitled; Plaintiff and Plaintiff Class have conferred a benefit, money, upon the Defendant. 

The Defendant has realized the benefit of the wrongfully collected amounts. 

The retention by Defendant of these benefits is inequitable. The Defendant 

should not retain these benefits without paying the value of the same to Plaintiff and Plaintiff 

Class. 

27. 

28. 

29. Restitution to the Plaintiff and to the Plaintiff Class of the improperly 

collected termination fees is necessary for the prevention of unjust enrichment to the 

Defendant. 

30. Defendant has obtained the Plaintiffs property without a riglit to do so, 

and, hence, restitution should be compelled. 

3 I .  Defendant either knew the early termination fee was not owed but intended to 

collect it anyway, or should have known that the same was not owed. 

32. The circumstances are such that equitably the Defendant should respectively 

Those restore to Plaintiff and each member of Plaintiff Class what it has received. 
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. .  

circunistances include the Defendant's unclean hands of exacting payments which i t  knew, or 

S Z  

the detriment of thousands of South Carolina consumers. 

33. Defendant's conduct gives rise to a cause of action for restitution of nioney had 

and received and/or quantum meruit. 

34. Defendant is obligated to Plaintiff and to each class inember respectively for 

such restitutiodquantum meruit. 

WHEREFORE, as duly set forth in the Claims above, Plaintiff and the Plaintiff Class 

pray for the following relief: 

a) 

b) 

c) Costs; and 

d) A jury trial. 

An Order certifying the Class; 

Iiestitutiodquantum meruit and damages, with interest thereon; 

NATE FATA, P.A. 
Attorney for Plaintiff 
P. 0. Box 16620 
I500 US Hwy. 17 North 
The Courtyard, Suite 2 15 
Surfside Beach, SC 29587 
,Tel. (843) 238-2676 
Fax (843) 238-0240 

Surfside Beach, SC 
May 25,2004 



APPENDIX B. 
SunCom Service Contract 
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GENERAL TERMS AND CONDITIONS FOR WIRELESS SERVICE . ..* . 



APPENDIX C. 
Order of the South Carolina Court 



Sl‘A’l‘kS OF SOUI‘II CAROLINA 1 
1 

COUNTYOF HORRY ) 
1 

Debrit Edwards, individually and as 1 
class representative for all those 1 
similarly situated, ) 

Plaiii tiff, 1 
1 
1 

VS. ) 
1 

SuiiComj a member of the ATSrT ) 
wireless network, d/b/a Triton PCS ) 
Operating Coiiipaiiy, LLC. 1 

Defendant. )- 

IN ‘11-IE COUKJ‘ OF COWIRION 1’1,EAS 
171 F1‘EENl” J UIJ J C J A L CI I<C U I T  
CASE NO. 02-CP-26-3539 

SUI’PLEMENTAL ORDER 
REQUIRING DEFENDANT TO 
FILE PETITION FOR DECLARATORY 
RULING AT THE FEDERAL 
COMMUNICATIONS COMhllSSlOiY 
AND STAYING CASE UNTIL SUCH 
RULING IS ISSUED 

WHEREAS this case involves a challenge to an early tennination fee charged to a 

cellular tclcphone customer and a purpoited class; and 

WHEREAS the Court‘s jurisdiction may depend on whether tlie early termination fee at. 

issue in this case is or is not a “rate[] charged” within tlie meaning of 47 U.S.C. 9 33Z(c)(3)(A), 

wliicli section federally preempts state regulation of such a “rate[] charged’; 

WHEREAS there exists an administrative procedure at the Federal Communications 

Commission (“FCC”) that enables a party to petition thc FCC seeking a declaratory ruling as to 

whctlier the early termination fee in question is or is not a such a “rate[] charged.” and thus, 

\vhcther the Court has jurisdiction over thisniatter; and 

After consideration of tlie above, and the Court being otherwise fully advised. it is 

therefore 

ORDERED that Defendant within 30 days of the date of this Order invoke the afore- 

mentioned procedure by preparing and filing a Petition for Declaratory Ruling at the FCC 

pursuant to 47 C.F.R. 3 1.2, seeking a determination of whether the early terniination fee in the 

C \Judge’s Docurnenis SCIJ\Judgr’r Vrdurs\Edwards Y Suncom Order Dcclaraiory Ruling 120901.doc 



. 

iiistaiit case is or is not a “rate[] charged” within the nicaning of 47 U.S.C. 3 332(c)(3)(A). It is 

f t l r~ l lCK 

ORDERED that this case be stayed uiitil a final ruling has been rendered by the FCC on 

thc Petition for the Declaratory Ruling on whether the early termination fee at issue in this case 

is such a “rate[] charged; and it is further 

ORDERED that the parties shall notify the Court in 
ruling. 

Resident Judee 

January IS, 2005 
con\vay, S.C. 

I 

Fiftecntli Judicial Circuit 
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APPENDIX D. 
List of Declaratory Rulings Sought 
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-. - 
PYkIWIX D. List of Declaratory Rulings Sought 

Plaintiffs request that the following component issues be addressed in setting forth the 

Commission’s view of the matter: 

Thus plaintiffs request that the following component issues be addressed in setting forth 

the Commission’s view of the matter: 

[I] that consumers’ state-law contract claims are not barred by the Communications Act, by 
preemption or by any other doctrine interpreting or applying federal law, where they relate to 
imposition of early-termination fees by cellular telephone service providers after the contract 
period in which such fees were applicable. 

[2] that consumers’ state-law unjust enrichment claims are not barred by the Communications 
Act, by preemption or by any other doctrine interpreting or applying federal law, where they 
relate to imposition of early-termination fees by cellular telephone service providers after the 
contract period in which such fees were applicable. 

[3] that an early-termination fee which would never be imposed if a cellular telephone customer 
remained a customer of SunCom in perpetuity is not part of the “rate” for such service. 

[4] that an early-termination fee set forth in a service contract between a cellular telephone 
provider and a customer, in an amount which is not affected by the customer’s usage of 
telephone services, by the minutes of service, or by the monthly charges for such usage, is not a 
part of the “rate” for cellular telephone service. 

[ 5 ]  that an early-termination fee, which is not listed on monthly statements to the cellular 
telephone customers as a charge, is not part of the “rate” for such service. 

[6] that Plaintiffs have not challenged in the pending state litigation, either directly or indirectly, 
the reasonableness of the rate chareed by SunCom for cellular telephone service, and plaintiffs 
do not seek to benefit from a different rate. 

[7] that Plaintiffs’ contract and unjust enrichment claims do not seek to chanee the auolicable 
amount charged by SunCom nor do these claims seek to change the service obligations of 
SunCom under its rates. 

181 that even if the early termination fee were deemed a “rate” for telephone service, the 
plaintiffs’ state law contract and unjust enrichment claims are not barred by federal law because 



plaintiffs have not challenged the reasonableness of the amount of the early-termination fee, and 
because a private action concerning billing and collection practices or imposition of charges 
inconsistent with the applicable contract provisions concerning early termination fees, if such a 
cancellation fee were a “rate” under the contract, is not foreclosed by statute or other doctrine. 

[9] that the provisions of 47 U.S.C. § 414 prescribing that nothing in the Communications Act 
shall “in anyway abridge or alter the remedies now existing at common law or by statute,” and 
assuring that “the provisions of this Act are in addition to such remedies” require that state law 
claims relating to early-termination fee provisions in cellular telephone service contracts are not 
precluded. 

.. 


